AN MAL PROTECTI ON I NSTI TUTE F AR CA ET AL.
| BLA 96-489, 96-490, 96-492 Decided February 15, 2000

Appeal froma decision of the Area Manager, Wiite R ver Resource
Area, ol orado, Bureau of Land Managenent, authorizing a gather and age
sel ective renoval of horses determined to be excess fromthe P ceance Basin
portion of the P ceance-East Dougl as Herd Managenent Area and the Texas
Qeek portion of the Wst Douglas Herd Area, as well as the conpl ete
renoval of all horses permanently residing outside any designated HA EA
Q0 017- 96- 72.

Affirned.
1 WId Fee-Roaming Horses and Burros Act

A BLMdeci sion authorizing the renoval of wld
horses determned to be excess fromcertai n areas
of public | and based on an appropri ate nanagenent
level which wll avert deterioration of the range
and preserve a thriving natural ecol ogi cal bal ance
in accordance wth section 3(b) of the WId Free-
Roaming Horses and Burros Act, as anended, 16
US C ' 1333(b) (1994), wll be uphel d where the
record denonstrates that the decision is based upon
a reasonabl e anal ysis of data coll ected on an
ongoi ng basi s.

APPEARANCES.  Nancy Wi ttaker, Public Land WIdlife Ovision, Aninal
Protection Institute of Averica, Sacranento, CGalifornia; Barbara M H ores,
Board of Drectors, Amwerican Mistang & Burro Association, Inc., Geeley,
ol orado; Toni Hut cheson Mbore, Chair, (ol orado Wl d Horse and Burro
Qoalition, Fito, Glorado, Andrea S V. Glfuso, Esg., dfice of the
Regional Solicitor, Lakewood, (ol orado, for the Bureau of Land Managenent .

(P N ON BY ADM N STRATI VE JUDE BURX

The Aninal Protection Institute of Anerica (APl), the American
Mustang & Burro Association, Inc. (AMBA), and the (ol orado WId Horse and
Burro Goalition (OMBO have appeal ed froma deci sion of the Area Manager,
Wite Rver Resource Area (WRRY), Bureau of Land Managenent (BLMN, dated
July 2, 1996, authorizing a gather and age sel ective renoval of horses from
the R ceance Basin portion of the P ceance- East Dougl as Herd Managenent
Area (HW and the Texas Qeek portion of the Wst Douglas Herd Area (HA),
and the conpl ete renoval of all horses permanently residing outside any
designated HA's pursuant to section 3 of the WId Fee-Roaming Horses and
Burros Act (WHHBA), as anended, 16 US C ' 1333 (1994). These appeal s
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have been docketed as |1 BLA 96-489 (AP), |BLA 96-490 (AMBA), and | BLA 96-
492 (OMBO. Because all appel | ants have appeal ed fromthe sane deci si on
and have presented simlar issues for consideration, we have consolidated
t hese appeal s for review and deci si on.

The record discloses that the Ostrict Manager's deci si on was
prinarily based on the final Wite R ver Resource Area WId Horse Renoval
A an/ Environnent al Assessnent (EA) (EA GO 017-96-72). This EA addressed
the i npacts of the proposed gat hering and age sel ective renoval of wld
horses wthin the A ceance Basin portion of the P ceance-East Douglas Herd
Managenent Area and the Texas reek Pasture in the Vst Douglas Herd Area,
and the conpl ete renoval of all horses permanently residing outside any
designated HA The EA designated the renoval plan as the "Proposed
Action." Helicopter drive trapping was the desi gnated nethod of renoval
under the Proposed Action. See EAat 11. (ne other alternative to the
renoval plan, water trapping, was briefly considered but rejected based on
the conclusion that, given the nunmber of horses and tine constraints
invol ved, water trapping as an initial renoval plan woul d not acconpl i sh
the pl anned obj ectives, though water trappi ng was consi dered a vi abl e
option for any subsequent renoval s needed to nai ntain the prescribed
nanagenent |levels. See EAat 16, 31. A "no action" alternative was al so
considered in the EA See EA at 16, 52-53.

The EA noted that the prescribed managenent |evel for the P ceance
portion of the P ceance-East Douglas HVA was 90 to 120 horses. @ ven the
present horse popul ation of the HW 364 horses needed to be gathered to
attain this level out of a present effective popul ation of 414 horses. (EA
at 7.) 1/ The recormended herd nanagenent |evel for the Texas O eek
Pasture in the Wst Dougl as Herd Area was 30 horses whi ch woul d necessitate
renovi ng about 115 horses (out of an estinated 121 horses) to neet this
level. (EA at 10.) The EA examned the existing rangel and conditions
wthin the affected areas (EA at 16 to 43), expl ai ned the procedures which
woul d be utilized to effectuate renoval of the horses (EA at 11 to 16), and
anal yzed the inpact to various resources likely to occur wth the
i npl enent ati on of the proposed plan (EA at 44 to 52). The EA al so
di scussed the inpacts which woul d result under the "no action” alternative
(EA at 52-53), pointing out that adoption of this alternative woul d result
inafalure to neet the desired objectives as described in the Rangel ands
BEval uation section of the EA 2/

1/ The nunber of horses which needed to be gathered is greater than the
total nunber ultinmately renoved because, based on past history, it was
estinmated that approxi mately 20 percent of the horses gathered woul d
eventual |y be returned to the range. See EA at 7.

2/ The EA al so observed that the proposed plan was in conformty wth the
WRRA Managenent Famework Plan (MFP) (1980), the Wite R ver Environnental
Inpact Satenent (HBS) on Gazing Managenent (1981), the P ceance- East
Dougl as Herd Managenent Area P an (1984) (HVAP), the P ceance Basin

Resour ce Managenent F an (1987) (P ceance RW), and also wth the
nanagenent obj ectives described in the pending Wite R ver Resource Area
RW. See EAat 1. Furthernore, the EA asserted that the removal plan was
consistent wth both the Srategic A an for the Managenent of WId Horses
and Burros on Public Lands (1992) and the Srategic P an for the Managenent
of WIld Horses and Burros in (olorado (1993). See EA at 2
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In his July 2, 1996, decision, the Area Manager el ected to proceed
wth the Proposed Action based on the analysis provided in the EA As
expl ai ned in the deci sion and acconpanyi ng EA these actions were
necessitated by "trend studi es whi ch docunent that ecol ogi cal bal ance
currently does not exist and which reflect a decline of key forage
species.” (Decision Record at 2.) The decision asserted that "[t]he
proposed action wll reinstate the bal ance between w | d horses and
livestock that produced the desirabl e vegetative heal th which existed in
1987." Id.

Acconpanyi ng hi s deci sion, the Area Manager issued a finding of no
significant inpact, based on his conclusion that inpacts to wld horses in
the affected areas, as well as inpacts to wld horse habitat and i npacts to
t he human environnent, were not expected to be significant as defined in 40
CFR ' 1508.27. Accordingly, he determned that preparation of an
environnental inpact statenent under section 102(2)(Q of the National
Environnental Policy Act of 1969, as anended, 42 US C ' 4322(2)(0
(1994), was not required prior to inplenentation of the renoval plan.
Additionally, citing the need to protect key forage species fromany
further danage, the decision was placed in full force and effect pursuant
to 43 CF.R ' 4770.3(c), although a 45-day "courtesy w ndow of tine
between July 3, 1996, when the decision was nailed to interested parties
and August 16, 1996, when the renoval was schedul ed to begin, was provi ded.

See BLM Letter to Interested Party dated July 3, 1996.

AP, AVMBA and ONBC subsequently filed appeals fromthe July 2,
1996, decision of the Area Manager and, in addition, filed notions seeking
the i ssuance of an order by the Board staying further action inplenenting
renoval of the horses pending resol ution of these appeals. 3/ Because of
uncertai nty concerni ng whether or not the Area Manager's deci si on
contenpl ated the total renoval of horses fromareas wthin HA's, the Board
granted, in part, the requested petitions for stay. See Qder dated August
22, 1996. This partial stay, however, was dissol ved by Oder dated
Septentber 19, 1996, because, having received the original EA after the

3 O My 2, 1997, alnost 9 nonths after Toni Hiut cheson More, Chair,
filed a notion to stay and appeal "For the ol orado Wl d Horse and Burro
Qoalition," Beverly Madaris of OMBC inforned the Board that the OABC nane
was used w thout authorization on the notion to stay. She expl ai ned t hat
the position of chairnan of OMBC does not allow for the use of the OABC
nane for official action wthout a vote of its nenbership. Mdaris
reported that a majority of nenbers present at the Ct. 4, 1996, OMBC
neeting voted that the Board be notified of this error and "ask that it be
noted that the OMBCis not a party to this notion to stay appeal." S nce
Madaris' letter referred only to the notion to stay and did not nention the
appeal , it is not clear whether OMBC was wthdrawng its appeal. In any
event, it appears that Toni Hutcheson Mbore would be qualified to file the
appeal in her own behal f.
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issuance of its initial Oder, the Board was subsequently abl e to ascertain
that total renoval of horses fromHA s was not included under the approved
plan. 4/

In their appeal s, appellants rai sed a nunber of discrete challenges
to the decision of the Acea Manager. As a prelimnary nmatter, we note
that, while appellants asserted that the decision constituted an illegal
reduction of horse habitat area by approxi nately 295,826 acres (APl at 2
AVBA at 3; OMBC at 2-3), BLMhad chal | enged this characterization of the
decision. BLMargued that the horse acreage reduction of which appel |l ants
conpl ai ned was not involved in the Area Manager's July 2 decision, but
rather had originally been proposed in the record of decision (the Wite
R ver Rangel and Program Summary) for the 1980 MAP, and had ul tinatel y been
included in the FHnal BS prepared for the Wite Rver RWP. This RW was
published on July 5, 1996, 3 days after the decision invol ved herein had
i ssued. Inasnuch as no record of decision wth respect to the HS RW had
t hen been issued, BLMcontended that the issue of acreage reducti on was not
properly raised wthin the context of the instant appeal and, indeed, was
not yet subject to any reviewin the absence of further action by BLMto
adopt or inplenent the B S RW.

In our Oder of August 22, 1996, we recounted the argunents of the
parties relating to the horse acreage reduction question and rul ed that:

VW& agree wth BLMthat, to the extent appellants seek to
raise the issue of the dimnution in horse habitat area
contenplated inthe Juy 5 HS that natter is not properly
before the Board at the present tine. Wiile the HS has been
finalized, no record of decision adopting it has been i ssued.
It is, thus, neither ripe for direct reviewnor is it properly
subject to collateral reviewin the instant proceedi ng.

(Oder of August 22, 1996, at 3.) Ve reaffirmthat ruling herein. The
issues relating to the reduction of horse habitat acreage are neither

4/ ¢ note that subsequent to the issuance of this second Qder, AP filed
a docunent entitled "Point of Oder” inwhichit was asserted that BLM had
failed to serve it wth a copy of a brief which it had apparently submtted
to I BLA and upon which the Board had relied in deciding to dissolve its
partial stay. AP protested what it viewed as BLMs failure to serve this
pleading on APl. Inthis, APl has sinply msread the Board' s Qder.
QGontrary to APl's suppositions, BLMsubmtted no additional pleadi ng
to the Board after its Aug. 22, 1996, Qder partially staying the Area
Manager' s decision. Rather, as the Board' s Sept. 19, 1996, Qder nade
clear, BLMprovided the Board wth additional docunents, i.e., the case
file. Included in the case file was the original EA and attached to the EA
was a map which allowed the Board to determine that all of the areas slated
for total renoval of wld horses were clearly outside of HA's. S nce the
case files are part of the public records of which the Board nay take
official notice, see 43 CF. R ' 4.24(b), any intination that the Board s
action in vacating its partial stay was inproper is expressly rejected.
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directly involved in the instant matter nor subject to collateral attack
herein. Accordingly, the argunents whi ch appel | ants have pressed wth
respect to the reduction of horse habitat acreage wll not be considered
further in this decision.

In addition to the reduction of acreage, however, appellants al so
asserted that the determnation that excess horses existed wthin the
P ceance- East Dougl as HVA and the Vst Dougl as HA was based on faul ty
net hodol ogy and ignored the inpact of cattle use, in violation of rel evant
Board and Federal court precedents (APl at 4-6; AMBA at 3-5; ONMBC at 4-5),
and further clained that the proposed sel ective renoval violated the
statutory and regul atory requirenent that all nmanagenent activities "be at
the mninal feasible level,” relyingon 16 US C ' 1333(a) (1994) and 43
CFR ' 4710.4 (AP at 6-7, OM#BC at 6-8).

In response, BLMasserted that the deci sion to renove excess horses
fromthe P ceance-East Dougl as HVA and the Vst Dougl as HA was based on
substantial evidence delineated in the EA and was fully in accord wth all
rel evant Departnental and judicial precedents (BLMat 4-7) and assail ed
appel lants' contrary assertions as based on both unsubstantiated cl ai ns
(BLMat 9) and factual inaccuracies (BLMat 11-12). It also rejected
chal | enges by appel | ants to the approval of a sel ective renoval, noting
that an alternative node of renoval (water trappi ng) had been consi dered
but was determined to be infeasible given the nunber of horses schedul ed to
be removed (BLMat 10). BLMargued that the difference of opinion between
BLMand appel | ants as to the appropriat eness of selective renoval is the
type of conflict in which the Board has traditionally deferred to BLMs
experts absent an affirnati ve showng of error in the decision being
appeal ed.

[1] The statutory franework rel evant to the questions raised in
these appeal s is derived fromsection 3(b)(2) of the WHBA as anended, 16
USC ' 1333(b)(2) (1994). That section provides that, where the
Secretary of the Interior determnes, on the basis of availabl e
infornation, that

an overpopul ation exists on a given area of the public | ands
and that action is necessary to renove excess aninal s, he shall
imedi atel y renove excess aninals fromthe range so as to

achi eve appropriate managenent | evels. Such action shall be
taken * * * until all excess aninal s have been renoved so as to
restore a thriving natural ecol ogi cal bal ance to the range, and
protect the range fromthe deterioration associated wth

over popul ati on.

16 US C " 1333(b)(2) (1994). The term"excess aninmals" is defined in the
Act as wld free-roamng horses or burros "which nust be renoved froman
area in order to preserve and naintain a thriving natural ecol ogical

bal ance and mul tipl e-use relationship in that area.” 16 USC ' 1332(f)
(1994).

Nunerous decisions of this Board as well as Federal courts have
expl ored the application of these statutory provisions. Thus, the Board
has noted that the goal of wld horse and burro nanagenent is to naintain
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athriving natural ecol ogi cal bal ance between wld horse and burro

popul ations, wldife, livestock, and vegetation, and to protect the range
fromthe deterioration associated wth overpopul ati on of wld horses and
burros. 16 US C ' 1333(a) (1994); Dahl v. Qark, 600 F. Supp. 585, 594
(D Nev. 1984); Mchael B ake, 138 IBLA 170, 177 (1997); Aerican Horse
Protection, Inc., 134 IBLA 24, 26 (1995); Aninal Protection Institute of
Arerica, 131 IBLA 175, 178 (1994). A determnation that renoval of wld
horses is warranted nust be based on research and anal ysis and on

noni toring prograns invol ving studies of grazing utilization, trends in
range condition, actual use, and climatic factors. Joey R Deeg, 141 |BLA
67, 69 (1997); Aninal Protection Institute of Awrica, supra; Aninal
Protection Institute of Arerica, 117 IBLA 4, 5 (1990). Were the record
establishes that an area is either currently experiencing resource danmage
or thereis asignificant threat of future resource danage, renoval is
warranted. Audubon Society of Portland, 128 |IBLA 370, 374-75 (1994);
Aninal Protection Institute of Awrica, 109 IBLA 112, 114 (1989). BLM need
not wait until actual danage to the rangel and has occurred, but, rather,
nay take preventative action to avoid it by renoving horses before their
nunbers becone excessive. Mchael B ake, 135 IBLA 9, 15 (1996); Ani nal
Protection Institute of Awrica, 118 IBLA 63, 75 (1991).

I n applying these principles, the Board has noted that where a
deci sion aut hori zi ng renoval of excess wld horses froman HHA or HAis
predicated on an anal ysis of nonitoring data such as grazing utilization,
trend in range condition, actual use, and other factors that denonstrate
that nai ntenance of a herd at the prescribed | evel s of horse popul ati on
wll restore the range to a thriving natural ecol ogi cal bal ance and prevent
a deterioration of the range, in accordance wth section 3(b) of the Act,
16 US C ' 1333(b) (1994), that decision wll be affirned. See, e.g.,
Joey R Deeg, supra at 69-70; Anerican Horse Protection, Inc., 134 | BLA at
26-27. An individual challenging a BLMdecision to renove wld horses from
an area of the public | ands bears the burden of denonstrating, by a
preponder ance of the evidence, that BLMcommitted an error in ascertaini ng,
collecting, or interpreting the data upon which it relies in its decision.
Joey R Deeg, supra at 70; Mchael B ake, supra at 14.

Intheir statenent of reasons, appellants objected to the total
renoval of horses fromfive areas (Reagles, Sguare S (Pastures A and B),
Little HIls, North Dy Fork, and Gathedral Qeek) outside HA's. See AVBA
at 3; OMBCat 3-4. The basis for this objection was appel | ants' claim
that horses existed in these areas in 1971 and that the current Vést
Dougl as HA and P ceance- East Dougl as HVA boundaries did not accurately
define the areas in which wld horses resided in 1971. However, not only
have appel | ants presented no evi dence to support this claim it is clear
that any challenge to the present HA boundaries has been brought far too
| ate.

These boundaries (wth acreage aggregati ng 443, 979 acres) have
clearly been in existence since 1981, inasmuch as they were referenced in
the Wiite R ver Rangel and Program Sunmary which issued in that year. There
is no indication that any appel |l ant chal | enged these boundaries at that
tine or at any tine prior to the instant appeal. @Qven that the basis
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of the original HA boundaries was utilization of the acreage by the wld
horse popul ation as habitat in 1971, the failure of any of the appellants
to tinely chal l enge these determnations waives any right to do so at the
present tine. See Aninal Protection Institute of Awerica, 118 | BLA 20, 25
(1991). S nce BLMis clearly authorized to renove all wld horses and
burros fromareas which are not wthin HA s (see, e.g., Gaig C Downer,
111 IBLA 339, 342-43 (1989); 43 CF.R ' 4110.4) the BLMdeci sion to renove
all horses fromthe five areas identified above nust be affirned.

This brings us to the nain i ssue presented by these appeals, viz.,
whet her BLM has properly decided to renove wld horses fromwthin the
P ceance- East Dougl as HVA and the Vst Douglas HA  Appel | ants cl ai mt hat
the determnation that excess horses existed on the R ceance- East Dougl as
HWA and the Vst Dougl as HA was based on faul ty net hodol ogy and i gnored the
inpact of cattle use, in violation of relevant Board and Federal court
precedents. For reasons provi ded bel ow however, we nust conclude that BLM
properly determned that excess horses exi sted on the P ceance-East Dougl as
HWA and the Vést Dougl as HA

The rangel and eval uation sections of the EA provide the data on whi ch
BLMbased its horse renoval determnation. See Rangel and Eval uati on-
P ceance Portion of the P ceance-East Douglas HVA (EA at 17-32), and
Rangel and Eval uation-Texas O eek Pasture Surmary wt hin Vést Dougl as Herd
Area (EAat 32-38). The EA noted that a census was conducted for the
entire P ceance-East Dougl as HVA fromFebruary 27, 1995, through March 1,
1995. This HWA consists of two grazing allotnents: the Yell ow O eek
allotnment which is conposed of three separate units (Rocky R dge, Barcus-
P nto, and Boxel der) and the Pasture C conponent of the Square S al | ot nent.
The EA noted that the actual use by cattle of these areas anounted to
3,025 animal unit nonths (AUMs) in 1993, 2,971 AUMs in 1994, and 2, 700
AMs in 1995. Based on the 1995 census of the wld horse popul ation, the
estinmated consunption by wld horses in the sane area was 5,175 AUMs on a
yearly basis. 5/ See EA at 18-109.

The EA included utilization studies which used the Key Forage H ant
net hod and whi ch were conducted on w | d horse key use areas sustai ni ng
seasonal and continuous year-long use by wld horses. The EA stated that
since, wth only one exception, the wld horse key use areas had recei ved
little cattle use, livestock utilization was considered as a fixed factor
inthe equation and thus, any inpacts or trends observed were directly
attributable to wld horse use. Furthernore, where cattle use of a wld
horse key area was anticipated, utilization studies were conducted prior to
the cattle's arrival. See EA at 20-21.

5/ The estinated AUMs consuned by w | d horses was conputed by use of a
forage fornmul a whi ch equated the nont hl y consunption of forage by a horse
to 1.25 AMs and then multiplied this forage factor by the nunber of
horses (345) and then nultiplied this total by 12 to obtain the estinated
yearly consunption in ALMs. Wiile AWBA chal l enges utilization of the 1.25
forage factor for horses, this Board has already affirned its use (see
Anerican Mistang and Burro Associ ation, 144 |BLA 148, 151 (1998)), and
appel l ant has provi ded no reasons why the Board shoul d revisit that
guest i on.
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According to the EA these studies showed that, when consunption was
adjusted for the tine of the survey and the hi gher than average
precipitation which the range had received that year, all of the key areas
showed use in the heavy range and, in sone areas, at the higher end of the
heavy range. See EAat 20-23. The EAthen incorporated this data into a
trend anal ysi s desi gned to show changes from1980 to 1995 in the presence
of various key species in specific areas. This data general |y showed
significant declines in key species, particularly Indian ricegrass and
western wheatgrass. See EA at 24-29. The 1995 declines were particul arly
not abl e because the 1995 preci pitation (22.45 inches) was 46 percent above
average and, nore significantly, the distribution of al nost hal f (10.46
inches) of this noisture in April, My, and June, had created opti num
conditions for plant production and cover, conditions which occur very
infrequently. See EA at 27.

In review ng howthe present wld horse popul ation inpacted on
various nmanagenent objectives of the HW the EA noted that, to the extent
that the objective was to maintain a heal thy, viable breeding popul ation of
w ld horses, the plan had not nerely been net, but vastly exceeded, since
the estimated 1996 effective popul ation of 414 was the hi ghest recorded. 6/

However, with respect to the objective of inproving range conditions and
nai ntaining a noderate level of use, it was clear that this objective had
not been reached gi ven the high to severe | evel s of use shown in the
utilization studies. The EA concluded that the failure to achieve this
objective was prinarily the result of a failure to nmanage horse nunbers
wthin the HVA and that removal of at |east 300 horses was necessary to
bring horse stocking rates to a | evel which would permt an inprovenent in
range trend and ecol ogi cal condition. See EA at 30-31.

The EA al so recommended that future decisions wth respect to
stocki ng adj ust nents shoul d be based (at |east at the present tine) on a
specific utilization rate standard (40% for ranges used on a year-|ong
basis (Barcus-Pnto and Rocky Rdge) as well as a specific utilization rate
standard (50% for those ranges (Boxel der and Square S) used on a
continuous seasonal basis. These standards were intentionally set at a | ow
level so as to "mtigate the inevitable inpact of repeat defoliation of key
forage species that occurs on wld horse ranges grazed on both an ext ended
seasonal and continuous year-long basis.” See EA at 32. These standards
were, however, expressly designed to be subject to adjustnent as future
trend data warranted. 1d.

The EA al so provided a rangel and eval uation for the Texas O eek
portion of the Vst Douglas HA Trend data was gathered fromsix separat e
plots wthin the Texas Greek grazing allotnent. Al of these plots, wth
one exception, had been established in 1979. See EAat 32-35. Wth the
sol e exception of the Texas Muntain #1 plot, all of the trend data
devel oped fromthese plots showed declining avail able forage. The EA' s
summary of this data was stark:

6/ This wld horse popul ation represented a five-fold increase in the
stocking rate since 1985, when the popul ation was 79. See EA at 30.
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Cattle use on Texas Qeek during the 1995 GS is estinated at
100 ALMs.  (onsidering the extensive area and the wel |
distributed waters, there shoul d have been only |ight grazing
use. In conducting and preparing of these studies utilization
rates far exceeded that attributable to cattle. S gn (feces)
t hroughout the area indicated the heavy use was the result of
wld horses. Qrerall use is estinmated at heavy 60-80% (20%
attributable to cattle), and considering the period of use

bei ng throughout the grow ng season, the inpacts to the

rangel ands are not only negative, but wthout sone change in
use by horses, the area will be devastated. If we are to
nanage this area appropriately we need to bring down the
utilization rate to a naxi numof 40%by horses and 20% by
cattle. Interns of nunbers we estinate that Texas O eek can
handl e no nore than 30 horses on a year round basis.

(EAat 36-37.) Uilization studies showed that, wth respect to key forage
species, utilization rates on bottontands and upl ands ranged from heavy
(60% to severe (80%.

As noted above, appellants have assailed the EA on a nunber of bases.
Thus, they argue that the EAignored the inpact of cattle use. This,
however, is sinply not true. The EAis replete wth references to cattle
use. See, e.g., EFAat 18-19, 20-21, 34, 35 36, 37-38. Mreover, we agree
wth BLMthat the data clearly establishes that the decline in forage
conditions is directly attributable to the increases in wld horse
popul ati on. Thus, overall cattle use in the P ceance portion of the
P ceance- East Dougl as HVA had decl i ned from 1993 t hrough 1995, yet range
condi tions had substantial |y worsened during the sane tine notw thstandi ng
unusual |y good precipitation in 1995. Smlarly, cattle use in the Texas
Qeek allotnent was only 100 AUMs during the 1995 grazi ng season (EA at
36), yet range conditions continued to deteriorate. Both the trend data
and the utilization studies are consistent wth BLMs concl usi on that the
causative factor in the decline of the range is the increase in horse
usage.

It is clear froma reviewof the EAthat BLMs decision to renove
horses fromthe HVA and HA i s supported by years of conprehensive studies.
BLMs decision reflects conpliance wth the WAHBA s nandate to "restore a
thriving natural ecol ogical bal ance to the range.” 16 US C ' 1333(b)(2)
(1994). 7/ In keeping wth Federal Gourt and Board precedents, BLMs

7/ The suggestion by appellant APl that the term"thriving natural
ecol ogi cal bal ance" shoul d not include donestic |ivestock wthinits anbit
(Point of Oder, supra at 3) is flatly contradicted by the legislative
history of that term Thus, in recormendi ng adoption of this standard, the
House conference commttee stat ed:

"The goal of wld horse and burro nanagenent * * * shoul d be to
nmai ntain a thriving ecol ogi cal bal ance between w | d horse and burro
popul ations, wldife, livestock, and vegetation, and to protect the range
fromdeterioration associated wth overpopul ati on of wld horses and
buros." HR @nf. Rep. No. 1737, 95th Gong., 2d Sess. 15 (reprinted in
1979 US CCAN 4069, 4131).
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deci sion was based on its nonitoring data, and there is no indication that
the target nunibers of horses were drawn randonty or for administrative
conveni ence. See Dahl v. Qark, supra at 595; Mchael B ake, 135 |BLA at
15; Audubon Soci ety of Portland, supra at 376, Aninal Protection Institute
of Averica, 109 IBLA at 118. Ve expressly find that the determnation to
renove the horses as outlined in the EA and the Area Manager's decision is
fully in consonance wth the applicable | aw

Appel  ants contend that the proposed age sel ective renoval viol ates
the statutory and regul atory requirenent that all nmanagenent activities "be
at the mninal feasible level,” relyingon 16 US C ' 1333(a) (1994) and
43 CER ' 4710.4. See APl at 6-7; OMBC at 6-8. The EA expl ai ned t hat
the renoval of horses woul d be age sel ective in accordance wth the
Srategic P an for Managenent of WId Horses and Burros on Public Lands
(1992) and BLMPolicy. This nethod of renoval involves returning ol der,
unadopt abl e horses to the unit where they were trapped, wth the exception
of horses trapped outsi de designated nanagenent areas. Uhadoptabl es from
those areas woul d be rel ocated wthin the H/A Qder, unadopt abl e horses
gathered fromthe Wst Dougl as HA woul d be returned to the | ocation from
which they are gathered. (EA at 2.) The EA stated that, to the extent
possi bl e, enphasi s woul d be pl aced on nmai ntai ning individual herds wth a
bal anced age and sex structure after the renoval in accordance wth the
P ceance-East Dougl as HVAP. 1 d.

The EA acknow edged that short termnegative inpacts coul d result
fromage sel ective renoval, but added that these inpacts woul d not
significantly affect the herds' long termviability. According to the EA
the inpacts of returning ol der horses to the range coul d be mtigated by
pl aci ng a naxi nrumnunier of ol der studs in the adoption program by
periodically releasing unrel ated nares or studs into the HWA i f necessary
and, simlarly, by introducing both nares and/or studs fromthe HVA into
Texas Oeek at any tine the situation warrants such action. See EA at 51-
52.

Wil e we do not doubt the sincerity of appellants' objection to the
renoval process, it is clear that this is not a situation in which BLM has
ignored potential adverse side-effects in its decisional process. Rather,
BLM has consi dered a variety of possibl e adverse consequences, posited
steps which coul d be taken to aneliorate specific probl ens shoul d t hey
devel op, and ot herw se determined that the risks posed are acceptabl e and
in accord wth its nanagenent polices. Wiile appellants argue that age
sel ective renoval is inappropriate, the Board wll not substitute its
judgnent for that of BLMwhen, as in the instant case, BLMs decision is
based upon its technical expertise and our independent review of the record
fails to establish that BLMs conclusions were in error. Aterican Mistang
and Burro Association, Inc., supra at 150; Anerican Horse Protection Inc.,
134 IBLA at 27.

V& conclude that the record in this case supports BLMs renoval
decision, which is based on an anal ysis of nonitoring data and trends in
range condition. Appellants have sinply not net their burden of
denonstrating that the data upon which BLMbased its horse renoval action
isin
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error. Wile appellants may di sagree wth BLMs anal yses and concl usi ons,
such di sagreenents, wthout nore, are insufficient to render BLMs fi ndi ngs
invalid or to provide an adequate basis for this Board to justify reversal
of the decision below See generally, Aninal Protection Institute of
Anerica, 117 I1BLA at 8.

Therefore, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 CF. R ' 4.1, the decision
appeal ed fromis affirned.

Janmes L. Burski
Admini strative Judge

| concur:

John H Kelly
Admini strative Judge
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